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22 D. C. Code §2405 ..-- 


*¥Cases chiefly relied upon. 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 24,036 


UNITED STATES OF AMERICA, 
APPELLEE, 
Vv. 
- RAFAEL GONZALEZ, /a/k/a/ 
MICHAEL LA ROCCA, 


APPELLANT. 


APPEAL FROM JUDGMENT OF THE 


UNITED STATES DISTRICT COURT FOR THE 


DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED 


1. Whether in a trial upon an indictment for second 
degree murder, the evidence adduced supported the Government's 
burden to prove, béyond a reasonable doubt, that the Appellant 


was guilty of the crime charged. 


2. Whether the refusal by the Trial Judge to give 


Appellant's trial counsel's proposed instruction that when there 

is no direct evidence that the defendant committed the crime, 

the law requires that the jury must find the defendant not 

guilty unless there is substantial evidence of facts which 

exclude every reasonable hypothesis but that of guilt, was error. 
3. Whether error was committed by the Trial Judge in 


denying trial counsel's motion for a directed verdict after the 


presentation of the Government's case. 

4. Whether error was committed by the Trial Judge in 
ruling that the Appellant could not testify as to what the 
decedent told him about the threats of her husband in explana- 


| 
tion of her nervous condition. 


5. Whether the Trial Judge committed error by refusing 
to allow trial counsel to put on testimony corroborating testi- 
mony that decedent had been physically abused by her husband. 

The pending case was not before this Coane under the 


same or a similar title. 


REFERENCES TO RULINGS 


There were none. 
STATEMENT OF THE CASE 


Gonzalez was indicted on September 8, 1968, for first 
degree murder (Indictment). At the opening of the trial, the 
Trial Court granted the Government's Motion to dismiss the 


charge of murder in the first degree and to instead proceed 
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on a charge of murder in the second degree. The indictment 
was retyped so that the jury would not know of the original 
charoe (Tr. 3-4). 

On November 25, 1969, Gonzalez was found not guilty of 
the charge of second degree murder, but was convicted of the 
lesser included offense of manslaughter in violation of Title 
22, District of Columbia Code §2405 in the proceeding before 
the United States District Court for the District of Columbia. 
Honorable Gerhard A. Gesell presiding (Judgment). On February 
18, 1970, Gonzalez was sentenced to serve for a term of from five 
(5) years to fifteen (15) years. On February 18, 1970, Judge 


Gesell granted Gonzalez's Motion for leave to appeal from the 


Judgment and Sentence in forma pauperis. 


The body'of Mary Spence was found in Appellant's 
one-room basement apartment situated at 724 Third Street, N. W., 
on June 26, 1966, but there was no direct evidence of any kind 
connecting Appellant to the crime. Moreover, the Government 
failed to show any motive. Appellant testified on his own 
behalf and unequivocally denied that he had any connection with 
the decedent's death (Tr. 133). 

Appellant is an uneducated man of 58 years of age 
who immigrated to New York City from Puerto Rico in 1931 (Tr. 
122-123). The decedent, who was a nurses’ aide at Providence 
Hospital, was married, with three children, but had separated 
from her husband, Joe Spence, three years prior to her death 
(Tr. 13). While living with her husband she had been physically 
abused by him because of his jealousy and had been forced to 
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call the police on many occasions (Tr. 24-25, 164-165, 168, 171). 
About nine months before her death she moved to 2254 Ontario 
Road, N. W., where she lived with one child and her husband did - 
visit her at her home in Washington (Tr. 17, 19, 24). 

When Appellant met the decedent he was unaware of her 
Marital status though she later told him that she had separated 
from her husband (Tr. 126). They became close friends and . 
Appellant fell in love with her (Tr. 19, 126). After a time 
she would visit him at his apartment once or twice a week 
during the afternoon but never stayed there overnight except 
for the night of her death (Tr. 160-161). Appellant jand the 
decedent had an excellent relationship and the afternoon that 
decedent was last seen alive which was in Appellant's apart- 
ment, the wife of the janitor testified that there was no 


trouble between them (Tr. 19, 67-69). 


Either on June 23, or June 24, 1966, the deceased 


came to Appellant's apartment in a terribly fearful and nervous 
state (Tr. 126-127, 155). Trial counsel was prepared to intro- 
duce testimony from Appellant to the effect that immediately 
after he had admitted the deceased to his apartment, she had 
told him that her husband had made various threats; however, 
the Trial Judge ruled that testimony as to what the decedent's 
husband had told her was inadmissible as hearsay (tr. 48-51). 
Appellant tried to calm the deceased, but it was necessary that 
he leave for the Hilton Hotel where he worked as a cleaner on 
the night shift from 10 p.m. to 7 a.m. (Tr. 127). He agreed 


to allow the deceased to spend the night in his room because 
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of her fearful state (Tr. 127). He gave her some money, left the 


key in his room, told her to lock the door and left at 9:30 p.m. 


for his place of employment (Tr. 127). 

Appellant returned from work in the morning and when 
he knocked at the door there was no answer. He secured a pass 
key from the janitor's wife and went to his apartment. When he 
entered his apartment he was shocked to find the body of the 
decedent between the bed and the wall (Tr. 127, 150-151). 
Appellant, an uneducated man with little resources and a prior < 
criminal record, panicked; his only thought was to flee (Tr. 
128-130, 144-145). Appellant arranged to borrow a suitcase 
from a co-worker, Maria A. DeLeon, met her at the Hilton Hotel, 
picked up her suitcase, borrowed $25 from his boss and left 
for New York (Tr. 73, 128-129, 196). He ended up in Philadelphia 
and secured a job as a night man in a hotel under the name of 
Michael La Rocca and worked there for two years until he was 
apprehended by the F.B.I. (Tr. 131). 

The body of the deceased was discovered by the resident 
Manager on June 26, 1966 (Tr. 36). The coroner testified that 
the body had decomposed badly because of the heat and that he 
could not accurately diagnose the time of her death (Tr. 87, 90). 
She could have been dead at any time from 48 hours to six days 
or longer (Tr. 85, 90). The cause of death was from a skull 
fracture caused by a blunt instrument (Tr. 85). A hammer found 
in the dresser drawer of Appellant's apartment, which hammer 
Appellant had borrowed from the janitor weeks before, had the 
same blood type as that of decedent and was probably the weapon 
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used (Tr. 85, 105). | 

The finger print expert testified that there were no 
finger prints on the hammer but he did find finger prints of 
the deceased and Appellant on various objects in the one-room 
apartment (Tr. 96-97). Most important, however, despite the 
fact that Appellant had no other visitors, the finger prints of 
an unidentified third person were found on a "coke” pottle on 
the kitchen table and on the handle of the dresser drawer where 
the hammer was found by the police after the roniochen of 
the crime (Tr. 96, 99-100, 105, 131). The decedent's husband 
could not be located and it was impossible to determine whether 
the unidentified finger prints were that of the husband (Tr, 


100-102, 118-119). 


The only other testimony involved the physical condi- 


tion of Appellant's face. All of the witnesses testified that 
they did not notice anything unusual about his face )Tr. 22, 
53, 62, 70, 197-198). Maria A. DeLeon, who spoke only Spanish 
and testified through an interpreter, in response to questions 
from the prosecutor, stated three times that she aid not see 
any scratches on Appellant's face when he came by to pick up 
the suitcase (Tr. 73-74). The prosecutor claimed surprise and 
after a discussion between the prosecutor, the interpreter, 
trial counsel and the Court, the question was repeated and 
only then did Miss DeLeon change her testimony and state that 
she did see scratches on Appellant's face (Tr. 74-75, 77). Mr. 
Brownlee, Appellant's supervisor, who saw him at approximately 


the same time, testified that he noticed nothing unusual about 
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Appellant's face (Tr. 197-198). Appellant testified that he did 


not have any scratches on his face, although he did have some 
scratches about seven weeks before as a result of a dispute over 
a card game (Tr. 132, 159). 

A neighbor of decedent and her husband, when they 
lived in Baltimore, testified that the deceased's husband 
physically abused ‘deceased and that decedent had called the 
police many times (Tr. 164-165, 168-169). Trial counsel wished 
to have the decedent's landlord from Baltimore testify that he 
had received complaints from neighbors about the fighting between 
decedent and her husband. ‘The Court ruled that this testimony 
was inadmissible on the ground that it was too remote and that 
the jury had heard similar testimony from another witness (Tr. 
115-118, 128-129). 

At the close of the Government's case, Appellant's 
trial counsel moved for a directed verdict which motion was 
denied (Tr. 109}. After the completion of the entire case, 
trial counsel requested that the Court instruct the jury that 
when there is no direct evidence that the defendant committed 
the crime, the law requires that the jury find the defendant 
not guilty unless there is substantial evidence of facts which 
exclude every reasonable hypotheses ,butthat of guilt; that if 
the facts support two different hypotheses, one pointing to 
innocense and one pointing to guilt, the jury must not choose 
between these but instead must acquit the defendant; that in 
a circumstantial case, the defendant cannot be convicted if 
there is from the facts any reasonable hypothesis of innocence 


(Defendant's Requested Instruction No. 2). 
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The Trial Judge denied this request and charged the jury as to 
reasonable doubt, as to the burden of proof and as to the fact 
that there is no distinction between the weight to pe given to 
either direct or circumstantial evidence (Tr. 175, 185-186, 
Judge's Charge to Jury 3-5, 11-12). The Court in its instruc= 
tion as to second degree murder, also included the lesser 


charge of manslaughter (Judge's Charge to Jury 9-11). 


ARGUMENT 
I. THE EVIDENCE ADDUCED DID NOT SUPPORT THE GOVERN- 


MENT'S BURDEN TO PROVE BEYOND A REASONABLE DOUBT THAT THE 
APPELLANT WAS GUILTY OF MANSLAUGHTER 


With respect to Point I, Appellant desires the Court 
to read the following pages of the reporter's transcript: 
Tr. 17, 19, 24-25, 67-69, 73-74, 85, 87, 90, 96-97, 99-100, 
105, 122-123, 128-130, 132, 150-151, 159-161, 164-165, 168-169, 
171, and-197-198. : 

The Government had the burden of proving, beyond a 
reasonable doubt, that Appellant was guilty of the crime charged. 


This Court in Egan v. United States, 52 App. D. C. 384, 287 Fed. 


958 at page 393 clearly stated this principle and defined reason- 


able doubt as follows: 


"The Government is by law burdened with 
the obligation of proving the case set out 
in the indictment, in every material fact, 
beyond a reasonable doubt, and before the 
jury can lawfully return a verdict of guilty 
they must find that every element essential 
to establishing guilt has been so proven. 
The law demands acquittal, unless every 
material and necessary fact upon which a, 
conviction depends is proven to the satis- 
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faction of each individual juryman, beyond 
a reasonable doubt. 
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A reasonable doubt may be defined to 
mean such a doubt as will leave the juror's 
mind, after a candid and impartial investi- 
gation of all the evidence, so undecided 
that he is unable to say that he has an 
abiding conviction of the defendant's guilt 
or such a doubt as in the graver and more 
important transactions of life, would cause 
a reasonable and prudent man to hesitate 
and pause.” 


It is submitted that under the above definition the 


jury could not have found the Appellant guilty beyond a reason- 


able doubt, Bailey v. United States, U. S. App. D. C. Opinion 


No. 21,428, 416 F. 2d. 1110. The jury had only the sparsest 
of circumstantial evidence before it: (a) the body of the 
deceased was found in Appellant's apartment; (b) the Appel- 
lant, an uneducated man with little resources had fled the 
area in a panic; (c) only one out of the six witnesses who 
had seen Appellant on the day after the occurrence testified 
that Appellant had a couple of scratches on his face and even 
she had stated three times before that he was unmarked; and 
(a) the alleged murder weapon, a hammer, which was in his 
apartment. 

All of this circumstantial evidence is completely 
rebutted by the following: 

1. The flight of Appellant is of little evidentiary 
value. In Bailey v. United States, U. S. App. D. C. Opinion 
No. 21,428, 416 F. 2d. 1110, 1114, 1115, this Court stated: 


"We no longer hold tenable the notion 
that 'the wicked flee when no man pursueth, 
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but the righteous are as bold as a lion.' 
The proposition that ‘one who flees 
shortly after a criminal act is committed 
or when he is accused of committing it 
does so because he feels some guilt con- 
cerning that act' is not absolute as a 
legal doctrine ‘since it is a matter of 
common knowledge that men who are entirely 
innocent do sometimes fly from the scene 
of a crime through fear of being appre- 
hended as the guilty parties, or from an 
unwillingness to appear as witnesses.'" 
(cases cited in footnotes) 

Accord: Miller v. United States, 116 °U.S.:App. D.C. #5, 320 F. 


2d. 767. 

2. The undisputed testimony of appellant that the 
decedent had come to his apartment in a frightened state, that 
he left her to go to work and when he returned he found the 
body. 

3. There was no motive, Appellant was in love with 
and respected the deceased. Moreover, the witnesses testified 


that there was no trouble between them. In fact, that after- 


noon the janitor's wife saw the deceased and Appellant together 


in the apartment and they were on friendly terms. 

4. The hammer revealed no finger prints. 

5. Finally, we come to the most important factor; 
namely, the finger prints of an unidentified person. Despite 
the fact that there were no other visitors to the apartment, 
there were the finger prints of an unidentified person on a 
“coke" bottle on a table with other dishes, and on| the handle 
of the drawer where the police found the hammer that was the 
murder weapon. The Government could not locate the decedent's 
husband to determine whether the finger prints belonged to him. 
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Decedent's husband had physically abused her; consequently 

she had separated from him and subsequently moved to Washing- 
ton. In addition, he had visited her in Washington. Possibly, 
decedent's husband was responsible for the crime. 

The undisputed fact remains that a third person, 
whether it be the decedent's husband or another party was in 
Appellant's apartment between the time that he left the deceased 
to go to his job and the time that he returned. It would be 
just as reasonable to hypothesize that the third person and 
not the Appellant had killed the decedent for there were the 
unidentified finger prints on the dresser drawer where the 
murder weapon was found. 

Obviously, the jury was puzzled since it did not find 
Appellant guilty of second degree murder but of manslaughter. 
What evidence is there to support the conviction of manslaughter 


and to support the acquittal of second degree murder. It seems 


clear that the jury was not at all sure of Appellant's guilt 


because of the sparse circumstantial evidence before it. 
Under the circumstances, it is respectfully sub- 
mitted that the Government did not meet its burden of proving 


beyond a reasonable doubt that Appellant was guilty. 


Il. THE TRIAL JUDGE ERRED IN DENYING TRIAL COUNSEL'S 
PROPOSED INSTRUCTION THAT WHEN THERE 1S NO DIRECT EVIDENCE THE 
JURY MUST FIND THE DEFENDANT NOT GULLTY UNLESS THERE IS SUB- 
STANTIAL EVIDENCE OF FACTS WHICH EXCLUDE EVERY REASONABLE HY- 
POTHESIS BUT THAT OF GUILT. 

With respect to Point II, Appellant desires the 
Court to read the following pages of the reporter's transcript: 
Tr. 175, 185-186, Judge's Charge to Jury 3-5, 11-12, Defendant's 
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Requested Instruction No. 2. 


After all the evidence had been presented, trial 
counsel requested the Trial Court to give the following in- 
struction: 


"The evidence in this case is 

entirely circumstantial. When there 
is no direct evidence that the defendant 
committed the crime, the law requires 
that you must find the defendant not 
guilty ‘unless there is substantial evidence 
of facts which exclude every reasonable 
hypothesis but that of guilt'. If you 
believe the facts support to two different 
hypotheses, one pointing to innocence and 
one pointing to guilt, you must not choose 
between these, but you must instead acquit | 
the defendant. Ina circumstantial case 
you cannot convict the defendant if there 
is from the facts any reasonable hypothesis 
of innocence." 

The Trial Court denied the requested instruction on 
the authority of Holland v. United States, 348 U. Ss. 121, 139- 
140, but did give trial counsel's requested instruction as to 
reasonable doubt. In the Holland case, the Supreme Court 
ruled that ordinarily where the jury is properly instructed as 


to reasonable doubt it is not necessary in a case involving 


circumstantial evidence for an instruction that the jury must 


exclude every reasonable hypothesis except guilt. 

This Court has not considered this opinion as manda- 
tory, but rather as permissive. Accordingly, in carter Vv. 
united States, 102 U. S. App. D. C. 227, 252 F. 2a. 608, which 
was decided after the Holland case, the Court gave the "every 
reasonable hypothesis except guilt" instruction. Again in 


Miller v. United States, 116 U. S. App. D. C- 45, 320 F. 2d. 
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767, note 2, the Court discussed this issue. It referred to 
other decisions of this Court but did not decide that the 
Holland doctrine was either mandatory or permissive. Instead 
the Court rejected the appellant's contention that it was 
error for the trial court in that case not to have given the 
every reasonable hypothesis instruction, because the trial 
counsel had not requested such an instruction. Finally, in 
Wilson v. United States, 129 U. S. App. D. Cc. 107, 391 Fed. 
460, 464, the Court in discussing the burden of the prosecution 
in an amnesia case stated, "Most important here will be whether 
the Government's case is such as to negate all reasonable 
hypotheses of innocence." 

In the case before the Court, trial counsel did 
request the special hypothesis instruction. Moreover, because 
of the sparse circumstantial evidence it was very easy for the 
jury to speculate and draw many hypotheses. Under the special 
circumstances present in this case, it is submitted that it 
was error for the Trial Court to give the requested instruction. 


III. THE TRIAL JUDGE ERRED IN DENYING TRIAL COUNSEL'S 
OTION FOR A JUDGMENT OF ACQULITAL AFTER THE PRESENTATION OF 


MOTION FOR A JUDGENT OF AC eee 
THE GOVERNMENT'S CASE. 


With respect to Point III, Appellant desires the 
Court to read the following pages of the reporter's transcript: 


fr. 13, 17, 19, 22, 24-25, 53, 62, 67-70, 73-75, 77, 85, 87-90, 


96 .-97, 99-102, 105, 109, 118-119, 122-123, 131, 164-165, 168, 


171, and 197-198. 


After the Government's presentation of its case, trial 
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counsel for Appellant moved for a judgment of acquittal 
which motion was denied. This Court in Bailey v. United States, 
U. S. App. D. C. Opinion No. 21,428, 416 F. 2d. 1110, 1112-13, ' 
set forth the rules to be followed by a trial judge in ruling 
on a motion for a judgment of acquittal as follows: 


"'The true rule * * * is that a trial 
judge, in passing upon a motion for directed 
verdict of acquittal, must determine whether 
upon the evidence, giving full play to the 
right of the jury to determine credibility, 
weigh the evidence, and draw justifiable 
inferences of fact, a reasonable mind might 
fairly conclude guilt beyond a reasonable 
doubt." For that purpose, the judge ‘must 
assume the truth of the Government's evi- 
dence and give the Government the benefit 
of all legitimate inferences to be drawn 
therefrom.' Should the judge determine 
that prudent jurors might have no such 
doubt, or might disagree as to its exis-~- 
tence, the matter lies within the jury's 
province and the motion must be denied. 
But very importantly, 


"Guilt, according to a basic 
principle in our jurisprudence, 
must be established beyond a 
reasonable doubt. And, unless 
that result is possible on the 
evidence, the judge must not let 
the jury act; he must not let it 
act on what would necessarily be 
only surmise and conjecture, with= 
out evidence.'" (Cases cited in 
footnotes) 


The only evidence before the jury was that (1) the 
decedent's body was in Appellant's apartment; (2) there were 
finger prints of an unidentified third person besides the finger 
prints of Appellant and the decedent in the apartment; {3) there 
were no finger prints on the alleged weapon but there were the 


unidentified finger prints on the drawer where the murder weapon 


was found; (4) the decedent had been physically abused by her 
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husband from whom she was separated and that he had visited her in 


Washington; (5) Appellant had fled the jurisdiction; (6) the 
inconsistent testimony of one witness who three times testified 
that Appellant had no scratches on his face and then testified 
that he did and the testimony of the five other witnesses who 
noticed nothing unusual about Appellant's face. 

It is obvious that the Government's case was based 
on very meager circumstantial evidence. As stated earlier in 
this brief, flight after a crime has been committed is not of 
much evidentiary value because ". . . men who are entirely 
innocent do sometimes fly from the scene of a crime through 
fear of being apprehended as the guilty parties .. ." Bailey 
v. United States, supra P. 1115. 

The two salient pieces of evidence were the finger 
prints of an unidentified person and the presence of the 
corpse in the apartment. "But guilt, as a factual deduction, 
must be predicated upon a firmer foundation than a combination 
of wnelucidated presence and unelucidated flight." Bailey v. 
United States, supra Pp. 1115. 

It seems clear that the jury could only speculate 
from the evidence before it and that guilt was not established 
beyond a reasonable doubt. Accordingly, the motion for a 
judgment of acquittal should have been granted. See Borum v. 
United States, 127 U. S. App. D. C. 48, 380 F. 2d 595. 

IV. THE TRIAL JUDGE ERRED IN RULING THAT APPELLANT 


eRe ee OATS 
COULD NOT TESTIFY AS TO WHAT DECEDENT TOLD HIM ABOUT THREATS 
F HER HUSBAND “EXPLANATION OF HER NERVOUS CONDITION. 


OF HER HUSBAND ee 


With respect to Point IV, Appellant desires the Court 
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to read the following pages of the reporter's transcript: 
Tr, 48 and 49-52. | 


The Trial Judge ruled that the Appellant could not 


testify that when the decedent came to his apartment in a 


fearful and nervous state, she told him that her husband 


threatened her. It is submitted that these statements were 
spontaneous utterances and therefore an exception to the 


hearsay rule. | 


Vol. VI Wigmore on Evidence, Third Edition, §1747 
P, 135 discusses the principle of spontaneous utterances as an 
exception to the hearsay rule as follows: 


"This general principle is based 
on the experience that, under certain 
external circumstances of physical shock, | 
a stress of nervous excitement may be 
produced which stills the reflective 
faculties and removes their control, 
so the utterance which then occurs is 
a spontaneous and sincere response to 
the actual sensations and perceptions 
already produced by the external shock. 
Since this utterance is made under the 
immediate and uncontrolled domination 
of the senses and during the brief period 
when considerations of self-interest could 
not have been brought fully to bear by 
reasoned reflection, the utterances may 
be taken as particularly trustworthy." 


| 
The decedent came to Appellant's apartment in a fear- 
ful and nervous state and asked to stay in his apartment. 
Naturally Appellant asked for an explanation. In her agitated 
state of nervous excitement, decedent told him that her husband 
had made threats. Since she was in a state of shock, and the 
statements were made by her under "the immediate and uncontrolled 
domination of her senses" these statements should have been 
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admitted as spontaneous utterances. See United States v. 


Kearney, U. S. App. D. C. Opinion No. 22,411, 420 F. 2d. 170; 


Beausoliel v. United States, 71 U. S. App. D. C. 111, 107 F. 


2d. 292; Lampe v. United States, 97 U. S. App. D. C. 160, 229 
F. 2d. 43. 

V. THE RULING OF THE TRIAL JUDGE THAT TRIAL COUNSEL 
COULD NOT PUT ON TESTIMONY CORROBORATING TESTIMONY THAT DECEDENT 
HAD BEEN PHYSICALLY ABUSED BY HER HUSBAND WAS IN ERROR. 

With respect to Point V, Appellant desires the Court 
to read the following pages of the reporter's transcript: Tr. 
115-121, and 171-172. 

Trial Counsel proffered the testimony of the landlord 
of decedent and her husband in Baltimore in 1965, who would 
have testified that! he received complaints from the neighbors 
about the fighting between them and he saw the decedent with 
bruises and black eyes. This would have corroborated the 
testimony of the neighbor in Baltimore who testified that the 
decedent had been physically abused by her husband. The 
Trial Court ruled that the proffered testimony was too remote. 

The evidence in this case was very sparse and it was 
impossible to ascertain who owned the unidentified finger 
prints on the "coke" bottle on the table in the apartment and 
on the drawer of the dresser where the hammer had been kept. 
Trial Counsel was trying to implicate the deceased's estranged 
husband. In view of the nervous state of the decedent when 
she came to Appellant's appartment and in view of the finger 


prints of the third person present on the "coke" bottle and on 
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the drawer where the weapon was kept, it would seem that this 


testimony should have been admitted. | 
CONCLUSION 


In view of the above, it is respectfully submitted 


that the Judgment of the District Court should be reversed. 


Respectfully submitted, 


Jerome J. Dick 


Attorney for the Appellant 


(Appointed by the Court) 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


I. Does the verdict support appellant’s conviction for 
manslaughter upon a prosecution for second degree mur- 
der? 

II. Is it error for the trial court to refuse to instruct 
the jury that to find guilt the evidence must exclude every 
reasonable hypothesis of innocence, where it otherwise 
sufficiently instructs, pursuant to appellant’s proposed 
prayers, on reasonable doubt? 

III. Was the evidence sufficient to go to the jury at the 
close of the Government’s case where it showed the de- 
ceased, appellant’s beloved, was found after several days 
in appellant’s room, (the victim of a single blow to the 
head with a blunt object, apparently a hammer), his 
room where they both had recently been seen together 
showed signs of a struggle, appellant had scratch marks 
on his face, and shortly after the slaying appellant bor- 
rowed a suitcase and fled the city, remaining in conceal- 
ment under another name for approximately two years 
before he was arrested? 

IV. Did the trial judge err in excluding as the de- 
ceased’s “spontaneous utterance” appellant’s own proffered 
testimony that the deceased came to his room and gave 
as an apparent explanation for a nervous and excited 
condition, the fact that she had been threatened by her 
estranged husband when there was no showing, among 
other things, as to the lapse of time between the alleged 
threat and the deceased’s appearance at appellant’s 
room? 

V. Did the trial judge err in excluding the proffered 
testimony of a landlord that some years before the instant 
homicide, he had received complaints of the deceased and 
her husband fighting when they lived together in another 


* This case has not previously been before this Court. 
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city and that he observed the deceased with bruises and 
black eyes, where such evidence, apart from its hearsay 
aspects and remoteness in time and place, did not directly 
implicate the husband, and in any event tended to be 
cumulative to other testimony, equally questionable, which 
the trial judge, in his discretion, had allowed? 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,086 


UNITED STATES OF AMERICA, APPELLEE 
v. 


RAPHAEL GONZALES, AKA: MICHAEL LAROCCA, 
APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted for first degree murder (22 
D.C. Code § 2401), but upon Government motion at the be- 
ginning of trial November 24, 1969 this charge was dis- 
missed and trial by jury before Judge Gerhard Gesell was 
thereafter conducted on second degree murder (22 D.C. 
Code § 2403). The next day appellant was found guilty 
of manslaughter (22 D.C. Code § 2405) and later sen- 
tenced to a term of imprisonment for five to fifteen years. 


Government’s Evidence 


The Government’s evidence was entirely circumstantial. 
It showed that the body of the deceased, Mary Spence, 


(1) 
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was found in appellant’s basement apartment at 724 
Third Street, N.W. on Sunday, June 26, 1966 where it 
had apparently lain for several days following a fatal 
fracture of the skull caused by a single blow from a blunt 
object, apparently a hammer (Tr. 12, 85-86). Her body 
was discovered by the resident manager of appellant’s 
apartment house, Glenn Taylor, who in investigating the 
source of a strong odor, entered appellant’s apartment 
with a passkey and saw the bloodied body on the side of 
a bed (Tr. 26, 32, 36, 49, 41). 

The deceased, a 31 year old nurse’s aide at Providence 
Hospital was married but separated from her husband, 
Joseph Spence, and started living in 1965 with one of 
their three children in a room of a private home at 2254 
Ontario Road, N.W. (Tr. 12, 16-17). Mr. Robert H. 
Hunter, the owner of the home often saw the deceased the 
eight or nine months she stayed there and the last time he 
saw her was on a Thursday, June 23, 1966 when she left 
the home to go shopping on the last of her usual days off 
from work (Tr. 16, 19-20). The deceased did not have 
too many visitors, but appellant, who confessed his love 
for the deceased, visited her occasionally (Tr. 18,19). The 
deceased’s husband, with whom the deceased had stated 
she could not live because of his jealousy, visited her once 
or twice to see the child (Tr. 18, 24). 

On the scene of the crime Officer Milton J. Sismondo of 
the Metropolitan Police Mobile Crime Laboratory ob- 
served blood on the bed and underneath the body of the 
deceased and signs of a struggle (Tr. 93-95). Numerous 
prints were found in the apartment, some of the deceased 
and the appellant in the kitchen, and some unknown (on 
a coke bottle in the kitchen and a dresser drawer, among 
other places) (Tr. 96-99). A hammer, the probable 
murder weapon containing human blood and hair fiber 
similar to the deceased’s was found in a top dresser 
drawer but no prints could be recovered from it (Tr. 97, 
105-106). This hammer had been loaned appellant by 
Mr. Taylor, the resident manager, to install a lock sev- - 
eral weeks before the discovery of the body (Tr. 38-35). 
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The last time Mr. Taylor recalled seeing appellant was 
Friday, June 24, the day after appellant paid his rent 
(Tr. 54-57). 

Mr. Walter Hadley, janitor in appellant’s apartment 
house, who with his wife, Lizzie Hadley, also lived in the 
basement, saw two suitcases setting outside of appellant’s 
door to his room a day or two before the deceased’s body 
was found (Tr. 61-62). Mrs. Hadley recalled seeing a 
woman (alive) in a uniform of some type in appellant’s 
apartment with him sometime between Thursday (she be- 
lieved it was Friday) and the time that the body was 
found (Sunday, June 26). The body she saw being re- 
moved from the room had on the same color of clothing 
(Tr. 67-69). 

Miss Maria DeLeon, a fellow worker of appellant at 
the Washington Hilton Hotel (with hours from 11:00 
p.m.-7 a.m.) knew appellant casually and following his 
request to borrow a suitcase Thursday morning, June 23, 
she went to her residence after work and there gave one 
to him (Tr. 71-73). She noticed on that occasion that 
appellant had scratch marks on his face (Tr. 76-77). 

Serapings from under the fingernails of the deceased 
taken by the Deputy Coroner proved to contain human 
blood (Tr. 87, 106). Examination of the deceased’s head, 
which was wrapped with towels (imprinted “Washington 
Hilton Hotel”) on the scene, revealed a depressed skull 
fracture on the left side above the ear (consistent with a 
blow from a hammer) and a radial fracture across the 
top of the head produced from the force of the impact 
(Tr. 85-86, 107). Because the body was in an advanced 
state of decomposition, it could only be determined that 
death occurred a minimum of 48 hours prior to discovery 
(Tr. 85, 90). 

Stipulations of evidence included the fact that appel- 
lant went to Philadelphia, Pennsylvania, worked at the 
Sheraton Hotel there under the name of Michael La- 
Rocca from July 19, 1966 to August 9, 1966 and then 
worked at the Stratford Hotel from August 22, 1966 to 
August 8, 1968, on which latter date he was arrested 
by F.B.I. agents for the instant homicide (Tr. 107). 
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Defense Evidence 


Appellant testified that he had met the deceased four 
months before her death (February), had fallen in love 
' with her, and that once or twice a week she would visit 
him in his room (Tr. 124-146). She told him that she 
- was married, had children, but had left her husband (Tr. 
' 426). Appellant last saw the deceased on June 22 or 
24 when she came to his room around 4:00 p.m. appear- 
ing nervous and upset (Tr. 126, 152). After the de- 
ceased drank coffee appellant prepared, she calmed down 
(Tr. 127, 156). Around 9:30 p.m. appellant left for 
| work, but gave the deceased a few dollars and the key 
' to the room, telling her that she had better stay there for 
the night (Tr. 127, 150). The next morning when he 
returned from work and knocked at the door to his room, 
there was no response. He obtained a passkey from the 
landlady, and after entering the room, which he found 
disarranged, he saw the deceased’s body between the 
wall and the bed (covered with a sheet) (Tr. 127, 140- 
141, 151). Appellant became upset (“I just panicked. I 
didn’t know what to do.”) (Tr. 128, 142). After return- 
ing the passkey, he decided to go back to the hotel where 
he asked for and later obtained a suitease from Maria 
DeLeon (Tr. 129). He returned to his room again, gath- 
ered his clothes and left the city, taking a bus to New 
York, where he stayed four days and then went to Phila- 
delphia where he settled under another name (Michael La- 
Rocca) for concealment (Tr. 133, 186). He often thought 
of reporting this matter but never did, fearing in his 
circumstances that he would be seriously implicated (Tr. 
129, 135, 145). 

Appellant testified that he did not have any scratches 
on his face around June 22 or 24, 1966 but perhaps did 
have some around May 4 or 6 when he was engaged in a 
fight with a co-worker after playing cards (Tr. 132, 159). 
Moreover, the hammer in his room was borrowed from the 
landlady to install a lock and was kept to put up some 
drapes. It was left in a dresser drawer in his room (Tr. 
130-131). Appellant was not angry with the deceased 
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the last time he saw her (or apparently ever) and de- 
nied killing her (Tr. 133, 138). 

The defense sought to establish that possibly the de- 
ceased’s husband from whom she had separated was ap- 
parently responsible for the killing (Tr. 114-116). The 
trial judge allowed over Government objection the testi- 
mony of Mrs. Geneva Alexander (Tr. 114-121), who lived 
next door to the deceased and her husband, Joseph 
Spence, for possibly four or five years prior to their sepa- 
ration and the deceased’s moving to Washington, D.C., 
that the two did not have a happy relationship, that Mary 
Spence on occasion apparently begged her husband to 
leave her alone, and on several occasions came to Mrs. 
Alexander’s house to report Mr. Spence to the police (Tr. 
163-165, 167-168). After the separation, the deceased 
continued to live next door for three years alone (until 
she came to Washington), and although the husband 
would “come back,” “he never stayed” (Tr. 170). She 
admitted that she never saw the husband do anything 
against the deceased, but had only heard about these in- 
cidents occurring she guessed around 1963-1964? (Tr. 
168-169). 

The trial judge excluded under the same defense theory 
testimony from a proposed defense witness, a landlord of 
the residence of the Spences, that he saw the deceased at 
some uncertain times with black eyes and bruises and 
had received complaints about the Spences fighting (Tr. 
171-172). Called as a defense witness, Mr. George P. 
Weigle, supervisor of a janitorial cleaning company, tes- 

tified that time records indicated that the last time ap- 
pellant worked was from 11:00 p.m. June 21, 1966 to 
7:00 a.m. June 22, 1966 (Tr. 194-196). Moreover, the 
last time that he saw appellant was on the evening of 
June 22 or 23, when he gave appellant, upon his urgent 
request, a persona] loan in a check for $25 (Tr. 196, 
199). 


2 Actually this proof fell short of the proffer on which the 
testimony was allowed, simply that the deceased’s husband “had 
hit her” (Tr. 120-121). 


6 
ARGUMENT 


I. The evidence was sufficient to support the conviction 
for manslaughter. 


(Tr. 120-121, 180-185) 


Appellant claims that the jury, having acquitted him 
of second degree murder and convicted him of the lesser 
included offense of manslaughter, could not have prem- 
ised guilt beyond a reasonable doubt on the circumstantial 
evidence in the case (Appellant’s brief, pp. 8-11). 
ely argues that the strong circumstantial 
matter of 
law insufficient It is suf- 
ficient to note th 


time before the red, that the 
two struggled for some unknown reason, that the 
seratches seen on appellant’s face about the time of the 
killing were caused by the deceased who was found to 
have human blood under her fingernails, and that after 
appellant crushed the deceased’s skull with a hammer he 
had in his room, he borrowed a suitcase, and fled, first to 
New York and then to Philadelphia where he worked and 
lived for two years under an assumed name in the effort 
to avoid prosecution. Viewing this evidence alone in the 
light most favorable to the Government, appellant has 
not presented any basis for finding the instant verdict 
legally insupportable. Indeed, we view this evidence suf- 
ficient to sustain 4 conviction for second degree mur 
Significantly, it was appellant himself who prevailed 
against the strong reluctance of the trial judge to give an 
instruction for manslaughter, even where, as appellant 
conceded, there was “thin” evidence of provocation (Tr. 
180-185). We think there was none. 

2Glasser V. United States, 315 U.S. 80 (1942); Thompson V. 
United States, —— U.S. App. D.C. —— 405, F.2d 1106 (1968) ; 
Curley v. United States, 81 U.S. App. D.C. 389, 160 F.2d 229, 
cert. denied, 331 US. 887 (1947). 


ra 


II. The trial court did not err in rejecting appellant’s pro- 
posed instruction that guilt could be found only if 
substantial evidence of facts excluded every reason- 
able hypothesis but that of guilt. 


Based on Carter v. United States, 102 U.S. App. D.C. 
227, 252 F.2d 608 (1957), appellant claims that the trial 
court, while giving his proposed instruction on reasonable 
doubt, erred in not giving his proposed instruction that 
the jury must find him not guilty “unless there is sub- 
stantial evidence of facts which exclude every reasonable 
hypothesis but that of guilt.” Jd. at 231, 252 F.2d at 
621. (Appellant’s brief, pp. 11-13). The claim we feel 
has long been put to well-deserved rest. Where the jury 
has been properly instructed on the standard for reason- 
able doubt, a charge in the language of Carter is not 
required. United States v. Porter, D.C. Cir. No. 23,386, 
June 4, 1970 (raised but not discussed in opinion) ; 
Thompson v. United States, —— U.S. App. D.C. 


? 


405 F.2d 1106, 1108 (1968) ; Hunt v. United States, 115 


U.S. App. D.C. 1, 3, 316 F.2d 652, 654 (1963). See 
Miller v. United States, 116 U.S. App. D.C. 45, 320 F.2d 
767 (1963), n.2. 


III. Appellant’s motion for judgment of acquittal at the 
close of the Government’s evidence was properly 
denied. 


Appellant seems to claim that the trial judge erred in 
not granting his motion for judgment of acquittal made 
after the Government’s case (Appellant’s brief, pp. 18- 
15). Appellant’s claim must be premised here on the 
proposition that at the close of the Government’s evidence 
there was nothing linking appellant with the crime which 
would permit a reasonable jury to find him guilty. £.g., 
Curley v. United States, 81 U.S. App. D.C. 389, 160 F.2d 
229, cert. denied, 331 U.S. 837 (1947). His argument 
clearly ignores the record evidence which hardly needs 
repetition here.* Even were this a “close” case, though 


3 See Counterstatement. 
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we think it was clearly not, it was one for the triers of 
fact Thompson V. United States, —— U.S. App. D.C. 
—., 405 F.2d 1106 (1968). 


IV. The trial court did not err in excluding appellant’s 
self-serving hearsay testimony regarding alleged state- 
ments of the deceased that she had been threatened 
by her husband. 


(Tr. 48-52) 


Appellant wished to testify at trial that the deceased 
gave him as the reason for her nervous and excited con- 
dition when she came to his apartment the fact that she 
had been threatened by her husband (Tr. 48-52). Ap- 
pellant claims now as he did in the trial court that such 

| testimony should have been allowed as a spontaneous 

_ utterance of the deceased, thus making it admissible as an 
exception to the hearsay rule (Appellant’s brief, pp. 15- 

17). Cases cited by appellant (Brief, p. 17), do not ad- 
vance this claim, and we view it as ill-founded. 

As appellant recognized from his quotation from 6 
Wigmore, EVIDENCE § 1747, p. 135 (3rd ed. 1940), the 
deceased must have had some experience which produces 
the utterance “under the immediate and uncontrolled 
domination of the senses and during the brief period 
when considerations of self-interest could not have been 
prought fully to bear by reasoned reflection... .” (Ap- 
pellant’s brief, p. 16). It need only be said here that 
the statement attributed to the deceased lacked the foun- 
dation for admission as a spontaneous utterance, there 
being no evidence whatever proffered, if known, as to 
how long after the reported threats the deceased came 
to appellant’s room or what particularly these threats 


the trial jud: 

dence and give th 

ences from it. Bailey itself however res 

the very tenuous nature of evidence on aiding and abetting. 
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were. Apart from these weaknesses it is arguable, with- 
out knowing the specific circumstances of the alleged 
threat, as to whether that event itself, i.e., being threat- 
' ened, was sufficient to “still the reflective faculties”. Ibid. 
The fact of course that the deceased would come to ap- 
' pellant’s room for apparent refuge would itself appear to 
show enough reflection to negative the likelihood of any 
“spontaneous” statement at his threshold. 


V. The trial court properly disallowed testimony pur- 
porting to show that the deceased had been physically 
abused by her estranged husband at some remote and 
uncertain time in the past. 


(Tr. 114-121, 163-172) 


Essential to appellant’s hope for acquittal was the cast- 
ing of the responsibility for the killing on another, spe- 
cifically the deceased’s estranged husband. The trial 
judge with great reluctance but with concern for appel- 
lant establishing this theory of defense, allowed a wit- 
ness, a neighbor to the deceased and her husband when 
they lived some years before in Baltimore, to testify that 
the deceased had come to her house on occasion to call the 
police to report her husband (Tr. 114-121, 163,170, 171- 
172). While this testimony was allowed with its doubt- 
ful evidentiary basis, we feel the court did not err, as 
appellant claims (Appellant’s brief, pp. 17-18), in ex- 
cluding equally remote evidence from a landlord of the 
premises where the Spences stayed that he had heard com- 
plaints from the neighbors about the Spences fighting some 
time before 1965 and had seen the deceased with bruises 
and black eyes (Tr. 171-172). Apart from the fact that 
the reported complaints would necessarily not be evidence 
linking the husband as the perpetrator of supposed as- 
saults, the witness would not be able to establish sequence 
or approximate times. With the allowance of some testi- 
mony from which it could be inferred that the deceased’s 
husband might have assaulted her some time in the past, 
the point we think had been made, and it was not in- 
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cumbent on the trial judge to stretch the law or strain 
his discretion to further posit a defense, in this case, most 
dubious to begin with. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
WILLIAM H. COLLINS, JR., 
Junius A. JOHNSON, 
Assistant United States Attorneys. 
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